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Communica t ions Commis s ion?

channels arl' allocated?

Commission .

So for a significant period of

They are published.

the experie~~e of practice.

years.

MR. HARDEi.>1AN: Yes, he is, Your HonoL

MS. POLIVY: Your Honor, if

THE COURT: Let me begin by asking is there a

'THE COURT: I take it tha t is the purpose?

t.elling you what the law is or what. the regulations are --

I this witness is being offered for the purpose of

CHE COURT: He is being offered as an expert

-IR. HARDEHAN: Yes, Your Honor.

fio" television channcls are allocated are a natter

A I am, sir.

HS. POLIVY: Your Honor, I am going to objection.

Q Sir', wOl,ld you outline for' us briefly how television

A I start.ed in 1967, and as soon as I acquired it through

broadcast regulations by the F.C.C.?

Commtinicat mcs Canmission.

within the rules and regulations of the Federal

Q How long have you held t.his specialty, sir?

A Yes, primarily before the Federal Co~municacions

,,,,itness 1:1 the area of the law of telecommunications and

Q You are fJmiliar with its are rules and regulations?
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I participated as counsel
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challenge co tis ~ualifications?

,-:15. nOLIVY: Yes, You r honor, on t~:IO counts.

I do challenge it. May I be heard?

THE :OURT: Sure.

MS. I?OLIVY: r.lay I ask ~1r. Eumme t's --

THE COURT: You want to voir dire him?

MS. POLIVY: Just one question.

THE COURT: Let me ask: Have you completed your

foundational questions?

i'lR. HARDEriIAN: Yes, I have, Your Honor.

THE COURT: All right.

VOIR DIRS EXA~UNATlm,l

BY ~'lS. POLIVY:

Q ]I'ir. HUlilre rs, have you se rved as communica :::.10ns cou nse 1

to the deferdant in this case in any other proceedings?

A I have ,;e rved as counsel to GUy Gannett \<Ii th rega I'd to

the tall t.O'-ler ] itigation, with regard to the location of

the ad ando A:1 s ta eion.

Q You represented them as counsel? You represented

Gannett as counsel?

A I was r eta ined by Gannett. Gannet:t was represented by

other coun:::.el in the proceeding.

based upon my expertise.

Q Do you recall being deposed in this proceeding, Mr.

Hummers?

ROBERT RYCKOFF, OFFICIAL COURT REPORT~R, U.S. DISTRICT COURT



not?

A That I,; correct.

BY MS. POLI'lY:

Conditions A, Band C.Yes.

applies?

A

F . C. C. I s pol icy conce rui ng compe ti tim;.?

MS. POLIVY: Your Honor, I object.

ru Ie does ;10;: requi re tha t three conditions precedGn t be

Tha'~ ru I e speaks for it sel f .

>lR. HARDEHAN: Your Honor, I don I t have any ot.he r"

THE COURT: The obj ect. ion t.o t.na t. ques t ioe is

A Good c:v'='ning I i'ls. Pol ivy •

sustained.

A Yes, I do.

THE COURT: Do you have ar'..y cross?

questions of 0~r. aummers.

CROSS EXAMINATION

l,lS. POLIVY: Yes, I do, Your Honor.

Q He I I a I 1r. :-iumne r s •

present. before the common antenna site rule (phonetic)

Q Sect.ion 73.635, r·lr. HUlnmcr's, how does tha::: r"eflect. t.he

Q Mr. Humrne rs, }'CU have 73.635 in front. of you, do you

Q And trey must all be present, is that correct?

Q You s")oke in your direct t.estimony pertaining to the

Q I would ask you to take a look at it and tell me if that.
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ATTACHMENT I

Letter, dated October 19, 1990
from Malcolm H. Fromberg
to Gannett Tower Company

(appears as pages 15-16 in RBC/RBL Exhibit 7)
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LAW OF""CE:S

FROMBERG, FROMBERG A ..;.""n) LEWIS

CORAL GABLJ::S. FLORIDA 33146

TE\,.EP,,<ONE, (305) 6ee-e64.

TEL£.F'AX: (.30~) e~2-Se2.1

I

I

SUITE 300

420 SOUT~ elXtE: j-nGHWA.'(

A ?ROF"E:SSIONAL ASSOCIATION

October 19, 1990

SUITE: 1100

2~oa e: ..... ST ........ t..L ... ,..,O .... L£ Sf; ...C .... eOuLEvARO

HALLA:'l'DAL.e. FLORIDA 33009

n:u:p"ONE, (:lOS) 4S8-:3:l69

TELE'-",)(: (,:3C'5) 4~~!H5·0~P7
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Coral Gables

GANNETT TOWER COMPANY
c/o Guy Gannett Publishing Company
390 Congress Street
P.O. Box 1460
Portland, ME 04104

Attention: James Baker

RE: Rainbow Broadcasting lease with
Bithlo Tower Company dated 1(6/86

Dear Mr. Baker:

This is to advise you that my Clients, Rainbow
Broadcasting/65, intend to proceed with the installation of their
antenna on Bithlo Tower on the top antenna slot of the two slots
designated in Exhibit "C" of the Lease Agreement. We reiterate
that the Lease Agreement limits Bithlo to two TV channels on the
tower in the slots shown in Exhibit "C", and that the radiation
center of the top slot is at a height of approximately 1,493 feet
above the ground in accordance with the Engineering Exhibit
Appl ic~ t ion for Modification of Telev ision Construction Permi t
filed for Rainbow Broadcasting by Jules Cohen and Associates
da ted February 3, 1986 (a copy of which was provided to you in
accordance with the Lease Agreement). Since it is apparent that
you intend to lease space wi thil1 the apert~re of Rainbow's top
slot to Press Broadcasting Co./Channel 18 (a direct competitior
of Rainbow), you are hereby again advised that we consider such
action to be an ant~cipatory breach of Rainbow's Lease Agreement.
Your argument that more than one channel can occupy the top space
runs contrary to the clear language of the Lease Agreement and
the clear intent of the parties.

This is further to confirm that with regard to the plans for
construction of the-transmitter building, Rainbow designates the
middle room, based upon the representation of Mr. Edwards that
the bridge connectlng the transmitter rooms to the tower will be
abutting the middl~! room, thus making the middle room the closest
location to the brLdge.
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Mr. James Baker
GANNETT TOWER COMPANY
October 19, 1990
Page Two

We also wish to reaffirm that the air conditioning unit will
be floor-mounted and not mounted on the roof.

Finally, we reaffirm our reservation of the remaining space
available in the generator room for auxiliary power.

Thank you for your attention.

Very truly yours,

(71"-~C:JJ/-~_~
MALCOLM H. FROMBERG

MHF:plm

cc: Richard Edwards
John Flaherty, Esq.

(BCC: Margaret Poliby, Esq.)

FROMBERG, FROMBERG _'\.:-lD LEWIS, P.~-\..
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ATTACHMENT J

Getter, dated July 3, 1996
from Margot Polivy

to the Honorable Joseph Chachkin,
Harry F. Cole, Esquire, and David Silberman, Esquire



______~07~/~9~/96 FRI 14:46 FAX 202 418 2819 FCC Lit 19ation

RENOUF ~ POLIVY
1532 SIXTtfNTH STR.EET NW • IlIASHINGTON DC 20036 • (202) 265-1807

3 July 1996

The Honorable Joseph Chachkin
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W., Room 226
Washington, D.C. 20554

Harry F. Cole, Esquire
Bechtel , Cole, Chartered
1901 L Street, N.W., Suite 250
Washington, D.C. 20036

David Silberma.n,' Esquire
Office of General Counsel
Federal Communications Commission
1919 M Street, N.W:, Room 602
Washington, D.C. 20554

Re: Rainbow Broadcasting Company
File Nos. BMPCT-910625KP

BMPCT-910125KE
BTCCT-91l129KT

Gentlemen:

This is to certify that this firm has completed its file
search for documents as per agreement at the hearing ses
sion on 28 June ~and has found none.

:~ry t~;:07~
~2iiVY I

cc: Bruce A. Eisen, Esquire



CERTIFICATE OF SERVICE

I, Harry F. Cole, hereby certify that on this 12th day of July,

1996, I have caused conies of the foregoing IIStatement of Press

Broadcasting Company, Inc. for the Record, Invitation for Response

from Rainbow Broadcasting Company and Rainbow Broadcasting, Limited,

or, in the Alternative, Petition to Enlarge Issues ll to be hand

delivered (as indicated below) or placed in the United States mail,

first class postage prepaid, addressed to the following individuals:

The Honorable Joseph Chachkin
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W. - Room 226
Washington, D.C. 205S4

(By Hand)

David Silberman, Esquire
Stewart A. Block, Esquire
Designated Trial Staff
Office of the General Counsel
Federal Communications Commission
1919 M Street, N.W. - Room 602
Washington, D.C. 20554

(By Hand)

Bruce A. Eisen, Esquire
Allen G. Moskowitz, Esquire
Kaye, Scholer, Fierman, Hays & Handler LLP
901 Fifteenth Street N.W.
Suite 1100
Washington, D.C. 20005-2327

Counsel for Rainbow Broadcasting Company

Margot Polivy, Esquice
Renouf & Polivy
1532 16th Street, N.W.
Washington, D.C. 20036

Counsel for Rainbow Broadcasting, Limited


